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A BILL TO BE ENTITLED

AN ACT
relating to the cancellation of water rights permits, certified
filings, and certificates of adjudication.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 11.171, Water Code, is amended by adding
Subdivision (4) to read as follows:

(4) "Permit" means a right issued by the commission to

use water.

SECTION 2. Sections 11.172 through 11.179, Water Code, are
amended to read as follows:

Sec. 11.172. GENERAL PRINCIPLE. A permit, certified filing,
or certificate of adjudication is subject to cancellation in whole
or part for five [36] years nonuse as provided by this subchapter.

Sec. 11.173. CANCELLATION IN WHOLE. (a) Except as provided

by Subsections [Bubseetien] (b) and (c) of this section, if no part

of the water authorized to be appropriated under a permit,
certified filing, or certificate of adjudication has been put to
beneficial use at any time during the five-year [36-year] period
immediately preceding the cancellation proceedings authorized by
this subchapter, then the appropriation is presumed to have been
wilfully abandoned, and the permit, certified filing, or
certificate of adjudication is subject to caneellation in whole as
provided by this subchapter.

(b) A permit, certified filing, or certificate of
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adjudication 1is exempt from cancellation under Subsection (a) of
this section to the extent.of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514
(1985).

(c) Permits and certificates of adjudication that include

conditions for the commencement and completion of construction are

exempt from the requirement of Subsection (a) of this section until

not later than the fifth year after construction is authorized by

the permit or the certificate of adjudication is complete. This

subsection does not exempt a permit from cancellation under Section

11.146 of this code.

Sec. 11.174. COMMISSION TO INITIATE PROCEEDINGS. Except as

provided by Subsections (b) and (c), Section 11.173, of this code,

if [When] the commission finds that its records do not show that
any water has been beneficially used under a permit, certified
filing, or certificate of adjudication -during the past five [10]
years, the executive director shall initiate proceedings,
terminated by public hearing, to cancel the permit, certified
filing, or certificate of adjudication.

Sec. 11.175. NOTICE. (a) At least 30 days before the date
of the hearing, the commission shall send notice of the hearing to
the holder of the permit, certified filing, or certificate of
adjudication being considered for cancellation. Notice shall be
sent by certified mail, return receipt requested, to the last
address shown by the records of the commission. [The-ecemmissien

shaii-aise-eend-netiee—by-reguiar-maii—-te--aii-—ether--heiders--ef
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eiaims—ef—water-rights-pufsuant—€e-8eetien-}ie393-e£-this--eede--in
the-same-watershed- |

(b) The commission shall also have the notice of the hearing

published at least one time [enee--a--week-for-twe-conseeutive

weeks;] at least 30 days before the date of the hearing, in a
newspaper published in each county in which diversion of water from
the source of supply was authorized or proposed to be made and in
each county in which the water was authorized or proposed to be
used, as shown by the records of the commission. If in any such
county no newspaper is published, then the notice may be published
in a newspaper having general circulation in- the county.

Sec. 11.176. HEARING. The commission shall hold a hearing
and shall give the holder of the permit, certified filing, or
certificate of adjudication and other interested persons an
opportunity to be heard and to present evidence that water has, or
has not, been beneficially used for the purposes authorized by the
permit, certified filing, or certificate of adjudication during the
five-year [30-year] period.

Sec. 11.177. COMMISSION FINDING; ACTION. At the conclusion
of the hearing if the commission finds that no water has been
beneficially used for authorized purposes during the five-year
[¥6~year] period, the appropriation is deemed to have been wilfully
abandoned, of no further force and effect, and the commission shall
cancel the permit, certified filing, or certificate of
adjudication.

Sec. 11.178. CANCELLATION IN PART. (a) Except as provided

70R2154 SHH-D 3
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by Subsection (b) of this section, if some part of the water
authorized to be appropriated under a permit, certified filing, or
certificate of adjudication has not been put to beneficial use at
any time during the five-year [26-year] period immediately
preceding the cancellation proceedings authorized by this
subchapter, then the permit, certified filing, or certificate of
adjudication is subject to partial cancellation, as provided by
this subchapter, to the extent of the five [20] years nonuse.

(b) A permit, certified filing, or certificate of
adjudication or a portion of a permit, certified filing, or
certificate of adjudication is exempt from cancellation under
Subsection (a) of this section to the extent of the owner's
participation in the Conservation Reserve Program authorized by the
Food Security Act, Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat.
1354, 1509-1514 (1985).

Sec. 11.179. COMMISSION MAY INITIATE PROCEEDINGS. When the
commission finds that its records do not show proof that some
portion of the water has been used during the past five [20] years,
the executive director may initiate proceedings, terminated by
public hearing, to cancel the permit, «certified filing, or
certificate of adjudication in part.

SECTION 3. Subsection (a), Section 11.182, Water Code, 1is
amended to read as follows:

(a) At the conclusion of the hearing, the commission shall
cancel the permit, certified filing, or certificate of adjudication
to the extent that it finds that:

(1) any portion of the water appropriated under the

70R2154 SHH-D 4
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permit, certified filing, or certificate of adjudication has not
been put to aﬁ authorized beneficial wuse during the five-year
[26~-year] period;

(2) the holder has not used reasonable diligence in
applying the unused portion of the water to an authorized
beneficial use; and

(3) the holder has not been justified in the nonuse or
does not then have a bona fide intention of putting the unused
water to an authorized beneficial use within a reasonable time
after the hearing.

SECTION 4. Section 11.184, Water Code, is amended to read as
follows:

Sec. 11.184. MUNICIPAL OR INDUSTRIAL PERMIT OR CERTIFICATE

OF ADJUDICATION AND CERTIFIED FILING. Regardless of other

provisions of this subchapter, all permits, certified filings, and

certificates of adjudication [Re-pertien-ef-a-certified-£filing-heild

by-a-etty;-tewn;-vititages;-er-munieipai-water-distriets] authorizing

the storage and use of water for municipal or industrial purposes

are exempt from cancellation to the extent that the water supply

has been developed and can be expected to be beneficially used when

reasonable projections based on accepted methods are employed

[shaii-pe-eaneeiied--if--water--has--been--put--to--use--under--the
eerti£ied--fiiing--fer--munieipai-—purpeses--at-any-time—during-the
18-year---peried-~--immediately---preceding---the---institution---of
eaneeliation-proceedings].

SECTION 5. This Act takes effect September 1, 1987.

SECTION 6. The importance of this legislation and the

70R2154 SHH-D 5
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crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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Substitute the following for H.B. No. 1789:

By Harris of Brazoria C.S.H.B. No. 1789

A BILL TO BE ENTITLED
AN ACT

relating to the cancellation of water rights permits, certified
filings, and certificates of adjudication; providing an
administrative penalty.

BE IT ENACTED BY THE LEGISLATURE 6F THE STATE OF TEXAS:

SECTION 1. Subchapter E, Chapter 11, Water Code, is amended
to read as follows:

SUBCHAPTER E. CANCELLATION OF PERMITS, CERTIFIED FILINGS,: AND
CERTIFICATES OF ADJUDICATION FOR NONUSE

Sec. 11.171. DEFINITIONS. As used in this subchapter:

(1) "Other interested person" means any person other
than a record holder who is interested in the permit or certified
filing or any person whose direct interest would be served by the
cancellation of the permit or certified filing in whole or part.

(2) "Certified filing" means a declaration of
appropriation or affidavit that was filed with the State Board of
Water Engineers under the provisions of Section 14, Chapter 171,
General Laws, Acts of the 33rd Legislature, 1913, as amended.

(3) "Certificate of adjudication" means a certificate
issued by the commission under Section 11.323 of this code.

(4) "Permit" means a right issued by the commission to

use water.
Sec. 11.172. GENERAL PRINCIPLE. A permit, certified filing,

or certificate of adjudication is subject to cancellation in whole
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C.S.H.B. No. 1789
or part for five [30] years nonuse as provided by this subchapter.
Sec. 11.173. CANCELLATION IN WHOLE OR IN PART. (a) Except

as provided by Subsections [Subseetien] (b) and c) of this

section, if [me] part or all of the water authorized to be
appropriated under a permit, certified filing, or certificate of
adjudication has not been put to beneficial use at any time during
the five-year [36-year] period immediately preceding the
cancellation proceedings authorized by this subchapter, then the
appropriation 1is presumed to have been wilfully abandoned to the

extent of nonuse during the five-year period, and the permit,

certified filing, or certificate of adjudication is subject to
cancellation in whoie or in part as provided by this subchapter.

(b) A permit, certified filing, or certificate of
adjudication is exempt from cancellation under Subsection (a) of
this section to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514
(1985).

(c) Permits and certificates of adjudication that include

conditions for the commencement and completion of construction are

exempt from the requirement of Subsection (a) of this section until

not later than the fifth year after construction as authorized by

the permit or the certificate of adjudication is complete. This

subsection does not exempt a permit from cancellation under Section

11.146 of this code.

Sec. 11.174. COMMISSION TO INITIATE PROCEEDINGS. Except as

provided by Subsections (b) and (c), Section 11.173, of this code,
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if ([When] the commission finds that its records do not show that
all of the [amny] water has been beneficially used under a permit,
certified filing, or certificate of adjudication during the past
five [36] years, the executive director may [sha%:] initiate

proceedings, including a [terminated-by]| public hearing, to cancel

the permit, certified filing, or certificate of adjudication in

whole or in part to the extent of the five years nonuse.

Sec. 11.175. NOTICE. (a) At least 30 days before the date
of the hearing, the commission shall send notice of the hearing to
the holder of the permit, certified filing, or certificate of

adjudication being considered for total or partial cancellation.

Notice shall be sent by certified mail, return receipt requested,
to the last address shown by the records of the commission. [ Fhe
eemmissien--shati--aise--send--netice--by-regular-mait-to-ati-other
heiders---ef---permits7--—eerﬁified---Eiiing57-—-eer%ifieates—---ef
adﬂudieatienr-and-e&aims-ef-water-rights-pursuant-te—Seetien-1&1393
ef-this-ecode-in-the-same-watershed- |

(b) The commission shall also have the notice of the hearing

published at least one time |[enee--a--week-fer-twe-conseeutive

weeksy] at least 30 days before the date of the hearing, in a
newspaper published in each county in which diversion of water from
the source of supply was authorized or proposed to be made and in
each county in which the water was authorized or proposed to be
used, as shown by the records of the commission. 1If in any such
county no newspaper is published, then the notice may be published
in a newspaper having general circulation in the county.

Sec. 11.176. HEARING. The commission shall hold a hearing
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and shall give the holder of the permit, certified filing, or
certificate of adjudication and other interested persons an
opportunity to be heard and to present evidence that water has, or
has not, been beneficially used for the purposes authorized by the
permit, certified filing, or certificate of adjudication during the
five-year [36~yea¥] period.

Sec. 11.177. fGGMMiSS%GN-F&NBENGr-Ae?ieNe--At-the-eeneiasien
ef-the-hearing-if-the-eemmissien—-finds--that--ne—-water--has—-been
benefieiaiiy--used--fer--authefized—-purpeses-—during--the--}G-year
peried7-—the--apprepriatien—-is—-deemed-—te--have---been--—wiifuiiy
abandened7-ef-ne-further-feree-and-effeet7-and-the-eemmissien—shaii
eaneei---the---permit7---eertified---fiiing7---er—--eertiﬁiea%e--ef
adjudieatiene_

[Seee-iie&?8=—-€AN€EBBA¥§9N-§N-PAR?=--(a)--Exeept-as-previded
by-Subseetien-(b)-eféthis--seetien7--if--seme--part—-eé--the--water
autherised-—te-be—apprepriated-ander-a-permitT-eertiﬁied-fiiing7-er
eer%ifieate-ef-adjud§eaéien-has-net-been-pu%-te-benefieéai--use--at
any—-time--during--the--}e—year--peried--immedia%eiy——preeeding—the
eaneeiiatien—preeeedings-aatherized-by-this--subehapterT-—then-—the
permi€7-eerti£ied-fiiing7-er-eertifieate-ef-adjudieatien—is—subjeet
te--partiai—-eanee&ia€ien7--ae-—previded-by-this-subehapter7-te-the
extent-ef-the-10-years-nenuse-

[(b)-—A—-permit7--eertified-—-fiiingy---er---eertifieate-—-ef
adjudieatien--er——a—-pertien--ef—-a—-permi€7--eertified--fiiing7-er
eertifieate-ef-—adjudieatien--is—-exempt--frem--eaneeiiatien--under
Subseetien--(a?-—ef--this--seetien-—te—-the--extent--ef-the-ewnerls

partieipatien-in-the-eenservatien-Reserve-Pregram-autherized-by-the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.H.B. No. 1789

Feed-Seeurity-Acts —Pub=bx ~No< ~99-298,-~Beea: ~-2233-3236---99--Ftat~
&3547-i599—i5}4-€}98§)1

[Beex-22- 379~ --COMMIEEION-MA¥-INITIATE-PROCEEBINGE= ~~When-£he
eommission--£inds--that--its--records--doe--noet-shoew-preoef-that-seme
pertien-ef-the-water-has-been-used-during-the-past--10--years-~-the
exeeutive--direetor--may-initiate-proceedingss;-terminated-by-pubiie
hearing;-teo-eaneei-the-permits-certified-£filing--or-certificate--of
adjudieatron-in-part-

[Bee<-23- 186~ --NOFI€E- ---The--commissieon-shatl-give-netice-of
the-hearing-as-previded-by—Seetien-}iei?S-ef-tkis—eedee

[Beex -2~ 381~ --HEARING- -~-The-commissien-shati-heid-a--hearing
ene--shati--give--the--heotder--of--the-permit;-certified-£filings-oF
eertifiente--of--adiudieation~--and--other--interested--pergons--~-an
eppertuntty--to--pbe--heard--and--teo--present-evidence-en-any-matter
pertinent-to-the-gquestiens-at-issue=

[Seee—iieiezwj COMMISSION FINDING; ACTION. (a) At the
conclusion of the hearing, the commission shall cancel the permit,
certified filing, or certificate of adjudication to the extent that
it finds that: :

(1) any portion of the water appropriated under the
permit, certified filing, or certificate of adjudication has not
been put to an authorized beneficial use during the five-year
[209-year] period;

(2) the holder has not used reasonable diligence in
applying the wunused portion of the water to an authorized

beneficial use; and

(3) the holder has not been justified in the nonuse or
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does not then have a bona fide intention of putting the unused
water to an authorized beneficial wuse within a reasonable time
after the hearing.

(b) In determining what constitutes a reasonable time as
used in Subsection (a)(3) of this section, the commission shall
give consideration to:

(1) the expenditures made or obligations incurred by
the holder in connection with the permit, certified filing, or
certificate of adjudication;

(2) the purpose to which the water is to be applied;

(3) the priority of the purpose; and

(4) the amount of time usually necessary to put water
to a beneficial use for the same purpose when diligently developed.

Sec. 11.178 [32-383]). RESERVOIR. 1If the holder of a permit,
certified filing, or certificate of adjudication has facilities for
the storage of water in a reservoir, the commission may allow him
to retain the impoundment to the extent of the conservation storage
capacity of the reservoir for domestic, livestock, or recreation
purposes.

Sec. 11.179 [%3-3284). MUNICIPAL OR_INDUSTRIAL PERMIT OR

CERTIFICATE OF ADJUDICATION AND CERTIFIED FILING. Regardless of

other provisions of this subchapter, all permits, certified

filings, and certificates of adjudication [Re--pertion--0f~~-a

eertified--fiiing-heid-by-a—eity7-tewn7-viiiage7-er-munieipai-waeer

dis€riet;] authorizing the storage and use of water for municipal

or industrial purposes are exempt from cancellation to the extent

that the water supply has been developed and can be expected to be
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beneficially used within a reasonable time when projections based

on accepted methods are employed|[;-shaii-be-ecancelied-if-water--has

been—-put-—te-use—under—the-eertiEied-fiiing-fer-munieipai—purpeses
at-any-time-during-the-16-year--period--immediatety--preceding~-the
institutien-ef-ecanecettation~-preceedings]|.

Sec. 11.180 [223-385]. EFFECT OF INACTION. Failure to
initiate cancellation proceedings under this subchapter does not
validate or improve the status of any permit, certified filing, or
certificate of adjudication in whole or in part.

Sec. 11.181 [23-386]. SUBSEQUENT PROCEEDINGS ON SAME WATER
RIGHT. Once cancellation proceedings have been initiated against a
particular permit, certified filing, or certificate of adjudication
and a hearing has been held, further cancellation proceedings shall
not be initiated against the same permit, certified filing, or
certificate of adjudication within the five-year period immediately
following the date of the hearing.

[Sections 11.182 [%23-387] to 11.200 reserved for expansion]

SECTION 2. Chapter 11, Water Code, is amended by adding
Section 11.0821 to read as follows:

Sec. 11.0821. ADMINISTRATIVE PENALTY. (a) If a person

violates this chapter or a rule or order adopted or a permit or

certificate of adjudication issued under this chapter, the

commission may assess a civil penalty against that person as

provided by this section.

(b) A person iwho fails to file an annual report, as required

by Section 11.031 of this code, is subject to a civil penalty of

$50 plus $25 a month for each succeeding full month the report is




o N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.H.B. No. 1789

delinquent after March 1. The maximum penalty under this

subsection is $200.

(c) A person who violates a provision of this chapter other

than Section 11.031 of this code, or who violates a rule, order, or

provision of a certified filing, permit, or certificate of

adjudication is subject to a civil penalty in an amount not to

exceed $5,000 a day. Each day a violation continues may be

considered a separate violation for purposes of penalty assessment.

(d) In determining the amount of the civil penalty, the

commission shall consider:

(1) the nature, circumstances, extent, duration, and

gravity of the prohibited acts with special emphasis on the

potential impact of the violation on the stream and on the health,

welfare, and safety of the general public, as well as of persons

with a right to use water from the stream;

(2) with respect to the alleged violator:

(A) the history and extent of previous

violations;

(B) the degree of culpability including whether

the violation could have been reasonably avoided;

(C) the demonstrated good faith, including

actions taken by the alleged violator to rectify the cause of the
violation;

(D) any economic benefit gained through the

violation; and

(E) the amount necessary to deter future

violations; and
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(3) any other matters that justice may require.

(e) If, after examination of a possible violation and the

facts surrounding that possible violation, the executive director

concludes that a violation has occurred, the executive director may

issue a preliminary report stating the facts on which that

conclusion is based, recommending that a civil penalty under this

section be imposed on the person charged, and recommending the

amount of that proposed penalty. The executive director shall base

the recommended amount of the proposed penalty on the factors

provided by Subsection (d) of this section, and the executive

director shall analyze each factor for the benefit of the

commission.

(f) Not later than the 10th day after the date on which the

preliminary report is issued, the executive director shall give

written notice of the report to the person charged with the

violation. The notice must include a brief summary of the charges,

a statement of the amount of the civil penalty recommended, and a

statement of the right of the person charged to a hearing on the

occurrence of the violation or the amount of the penalty, or both

the occurrence of the violation and the amount of the penalty.

(g) Not. later than the 20th day after the date on which

notice is received, the person charged may give to the commission

written consent to the executive director's report, including the

recommended civil penalty, or may make a written request for a

hearing.

(h) If the person charged with the violation consents to the

civil penalty recommended by the executive director or fails to
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timely respond to the notice, the commission by order shall either

assess that penalty or order a hearing to be held on the findings

and recommendations in the executive director's report. If the

commission assesses the penalty recommended by the report, the

commission shall give written notice to the person charged of its

decision.

(i) If the person charged requests or the commission orders

a hearing, the commission shall call a hearing and give notice of

the hearing. As a result of the hearing, the commission by order

may find that a violation has occurred and may assess a civil

penalty, may find that a violation has occurred but that no penalty

should be assessed, or may find that no violation has occurred.

All proceedings under this subsection are subject to the

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes). In making any penalty decision,

the commission shall analyze each of the factors provided by

Subsection (d) of this section.

(j) The commission shall give notice of its decision to the

person charged, and if the commission finds that a violation has

occurred and has assessed a civil penalty, the commission shall

give written notice to the person charged of its findings, of the

amount of the penalty, and of his right to judicial review of the

commission's order. If the commission is required to give notice

of a civil penalty under this subsection or Subsection (h) of this

section, the commission shall file notice of its decision in the

Texas Register not later than the 10th day after the date on which

the decision is adopted.

10
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(k) Within the 30-day period immediately following the day

on which the commission's order is final, as provided by Section

16(c), Administrative Procedure and Texas Register Act (Article

6252-13a, Vernon's Texas Civil Statutes), the person charged with

the civil penalty:

(1) shall pay the amount of the penalty in full; or

(2) if the person seeks judicial review of either the

fact of the violation or the amount of the penalty or of both the

fact of the violation and the amount of the penalty:

(A) shall forward the amount of the penalty to

the commission for placement in an escrow account; or

(B) instead of payment into an escrow account,

shall post with the commission a supersedeas bond in a form

approved by the commission for the amount of the penalty to be

effective until all judicial review of the order or decision is

final.

(1) If the person charged with the penalty fails to forward

the amount of the «c¢ivil penalty to or to post the bond with the

commission within the period provided by Subsection (k) of this

section:

(1) the person has waived all legal rights to judicial

review; and

(2) the commission or the executive director may

forward the matter to the attorney general for enforcement.

(m) Judicial review of the order or decision of the

commission assessing the penalty shall be under the substantial

evidence rule and shall be instituted by filing a petition with a

11
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district court in Travis County, as provided by Section 19,

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes).

(n) A penalty collected under this section shall. be

deposited in the state treasury to the credit of the general

revenue fund.

(o) Notwithstanding any other provision to the contrary, the

commission may compromise, modify, or remit, with or without

condition, any civil penalty imposed under this section.

(p) Payment of an administrative penalty under this section

shall be full and complete satisfaction of the violation for which

the administrative penalty is assessed and shall preclude any other

civil or criminal penalty for the same violation.

SECTION 3. This Act takes effect September 1, 1987.

SECTION 4. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

12




COMMITTEE REPORT
The Honorable Gib Lewis 4-27-87

Speaker of the House of Representatives (date)

Sir:
We, your COMMITTEE ON NATURAL RESOURCES,

HB 1789

(measure)
back with the recommendation that it

to whom was referred have had the same under consideration and beg to report

do pass, without amendment.
do pass, with amendment(s).
d

(
(
(A do pass and be not printed; a Complete Committee Substitute is recommended in lieu of the original measure.

)
)
A
A fiscal note was requested. (§yes ( )no An actuarial analysis was requested. ( ) yes (x)no
An author's fiscal statement was requested. ( )yes ¥ )no

The Committee recommends that this measure be placed on the XXMM XX XXONERNRN Calendar.

This measure ( ) proposes new law. (X) amends existing law.

House Sponsor of Senate Measure

The measure was reported from Committee by the following vote:

AYE NAY PNV ABSENT
Smith, T., Ch. X
Harris, J., V.C. X
Johnson, C., C.B.O. | X
Hammond X
Holzheauser X
Russell X
Shelley
Toomey
Yost X

Total —
5 aye /. WU/ Em )

nay CHAIRMAN

—— __ present, not voting ééri ! LA W
2 absent co E COORDINAYOR

= 1Ol




HB 1789 Committee on
By: Craddick \ Natural Resources

BILL ANALYSIS

Background

Recent court decisions have prohibited the Texas Water Commission
from 1issuing permits to use previously allocated water, even if
the prior allowance is not used. Cancellation of wunused or
partially wunused rights is the only method for the Commission to
redistribute water according to current needs.

Purpose of the Bill

This bill would authorize the Texas Water Commission to cancel
water rights based upon 5 years nonuse, with certain exceptions.

Section by Section Analysis

SECTION 1. Amends Chapter 11, Water Code, to add a definition
for permit, to provide that water rights that have
not been used for 5 years may be cancelled, in whole
or in part to the extent that the water rights have
not been used, with certain exceptions for projects
under construction. Provides exceptions to
cancellation for municipal or industrial water users
in certain circumstances. '

SECTION 2. Amends Chapter 11, Water Code, by adding Section
11.0821, which provides for an administrative penalty
for violations of this Chapter or rules promulgated
thereunder. Sets out a schedule of penalties for the
stated violations, and provides guidelines for
assessing penalties. Provides for a method for the
accused to obtain a hearing and notice requirements
and provides for payment of the penalty with
procedures for appeal.

SECTION 3. Effective date is September 1, 1987.

SECTION 4. FEmergency clause.

Rulemaking Authority

This bill would grant rulemaking authority to the Texas Water
Commission under Sections 1 and 2.

Summary of Committee Action

Public notice was posted in accordance to the rules and a public
hearing was held on Wednesday, April 15, 1987. On Wednesday,
April 27, 1987, the full committee voted to report HB 1789 to the
House as substituted with a recommendation that it do pass by a
record vote of 6 ayes, 2 nays and zero present, not voting.




The following person testified in favor of HB 1789:
Bill Rose, Attorney
The following person testified in opposition to HB 1789:

Stuart Henry, Attorney
Sierra Club

The following person served as a resource witness on HB 1789:

Larry Soward
Texas Water Commission

Comparison of the Original Bill to the Substitute

The substitute bill combines the sections of the Water Code
dealing with revocation of partly unused water rights and

completely unused water rights. The substitute makes all the
necessary conforming amendments, including repealing unnecessary
sections and renumbering others. The substitute adds Section

11.0821, Water Code, to provide for administrative penalties.




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
March 31, 1987

T0: Honorable Terral Smith, Chair In Re: House Bill No. 1789
Committee on Natural Resources By: Craddick, Harris
House of Representatives
Austin, Texas '

FROM: Jim Oliver, Director
In response to your request for a Fiscal Note on House Bill No. 1789 (relating
to the cancellation of water rights permits, certified filings, and certificates
of adjudication) this office has determined the following:

No fiscal implication to the State or units of local government is
anticipated.

Source: Water Commission;
LBB Staff: JO, HES, JWH, JG, LV

70FHB1789 R1
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House of Representatives

By é‘faddigk]JfOQ - H.B. No. 1789

' Substitute the following for H.B. No. 1789:

By j. M O’l\ 0%’) Y C'.S.’H.B'.VNO..1789
p

A BILL TO BE ENTITLED

AN ACT

P e D T .

relating to the cancellation of water rights permits, certified
filings, and certificates of adjudication; providing an
administrative penalty;
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subchapter E, Chapter 11, Water Code, is amended
to read as follows:
SUBCHAPTER E. CANCELLATION OF PERMITS, CERTIFIED FILINGS, AND
CERTIFICATES OF ADJUDICATION FOR NONUSE
Sec. 11.171. DEFINITIONS. As ﬁséd in this subchapter:

(1) "Other -~ interested person" means any person other
than a record holder who is interested in the permit or certified
filing or any person whose direct interest would be served by the
cancellation of the permit or certified filing in whole or part.

(2) "Certified filing" means a declaration of
appropriation or affidavit that was filed with the State Board of
Water Engineers under the provisions of Section 14, Chapter 171,
General Laws, Acts of the 33rd Legislature, 1913, as amended.

(3) "Certificate of adjudication" means a certificate
issued by the commission under Section 11.323 of this code.

(4) "Permit" means a right issued by the commission to

use water.
Sec. 11.172. GENERAL PRINCIPLE. A permit, certified filing,

or certificate of adjudication is subject to cancellation in whole

"JOR7023—SHHE=D- 1
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or part for five [38] years nonuse as provided by this subchapter.
—_— )/", ; .

Sec. 11.173. CANCELLATION IN WHOLE OR IN PART./\Ga+__~Exeeptf

“gs—provided “by -Subsections - [Bubseetien] (b) and c) of this

£sect'on, if [me] part or all of the water authorized to be

Qappropriatgd under a permit, certified filing, or certificate of'
! ~ g :

hadjudication\hag not been put to beneficial use at any time during

X

;the five-year [26-year] period immediately preceding thei
.cancellation proceedings\agthorized by this subchapter, then the-

.appropriation is presumed\\gg have been wilfully abandoned to the'

iextent of nonuse during the five-year period, and the permit,
P \

! . ~
certified filing, or certificate of\\fdjudication is subject to
| ‘ .

é.

cancellation in whole or iﬂ'gart as provid d\gz}this subchapter.
{ (b) A permit, " certified filing, or. certificate of

adjudication is//éxempt from cancellation under Subsection (a) of
e “w

this section fo the extent of the owner's participa%&qn in the
. . .

Conservapion Reserve Program authorized by the Food Secuf}tx Act,

Pub.g;/ﬁo. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509?i5{4
7 )

(1985) .,

v

(c) Permits and certificates of adjudication that include

conditions for the commencement and completion of construction are

exempt from the requirement of Subsection (a) of this section until

not later than the fifth year after construction as authorized by

the permit or the certificate of adjudication is complete. This

subsection does not exempt a permit from cancellation under Section

11.146 of this code.

Sec. 11.174. COMMISSION TO INITIATE PROCEEDINGS. Except as

provided by Subsections (b) and (c), Section 11.173, of this code,
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if [When] the commission finds that its records do not show that
all of the [any] water has been beneficially used under a permit,
certified filing, or certificate of adjudication during the past
five [3#8]) years, the executive director may |[sha:it] initiate

proceedings, including a [terminated-by] public hearing, to cancel

the permit, certified filing, or certificate of adjudication in

whole or in part to the extent of the five years nonuse.

Sec. 11.175. NOTICE. (a) At least 30 days before the date
of the hearing, the commission shall send notice of the hearing to
the holder of the permit, certified filing, or certificate of

adjudication being considered for total or partial cancellation.

Notice shall be sent by certified mail, return receipt requested,
to the last address shown by the records of the commission. [Fhe
eemmissien--shati--atse--send--netiece--py-reguiar-mait-te-ati-ether
hoetderpg---o0f---permiter~~-~-certified---filtinggr~--eertificates-~--of
adjudiecatieny-and-eciaimps-of-water-rights-pursuant-to-Seetion-11-363
ef-this-code-in~-the-same-watersheds |

(b) The commission shall also have the notice of the hearing

published at least one time [enee--a--week-for-twe-cerseecutive

weeksy] at least 30 days before the date of the hearing, in a
newspaper published in each county in which diversion of water from
the source of supply was authorized or proposed to be made and in
each county in which the water was authorized or proposed to be
used, as shown by the records of the commission. If in any such
county no newspaper is published, then the notice may be published
in a newspaper having general circulation in the county.

Sec. 11.176. HEARING. The commission shall hold a hearing

_JO0R7023 SHH=D. 3
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and shall give the holder of the permit, certified filing, or
certificate of adjudication and other interested persons an
opportunity to be heard and to present evidence that water has, or
has not, been benefiéially used for the purposes authorized by the
permit, certified filing, or certificate of adjudication during the
five-year.[ie-year] period.

Sec. 11.177. [€OMMiSSION-FINDINGs~AEFION---At-the-eonetusien
ef-the-hearing-if-the-commissieon--£inds--that~--ne--water--has--been
benefieialiy--used--for--authoriged~-purpeses--during--the--16-year
peried7—-the--apprepriatien--is--deemed--te--have---been---wiifuiiy
ebandoned,~0f-no-further-£foree-and-effects-and-the-commisnsion-shaii
eaneei---the---permit;~---certified-~-£filingr---or---certificate--of
adjudzeation=

[Beex-23~ 378~ ~-EANCERBATION-IN-PART- -~ (a}--Execept-ag-previded
by-Subseetion- {b)-ef-thig--seetionr--if--some--part--ef--the--vater
autheriged--to-be-apprepriated-under-a-permitr-certified-£:1ingy-or
eertificate-ef-adjudieation-has-net-been-put-to-benefieiat--use--at
any--time-~-during--the--10-year--peried--immediately--preeceding-the
eaneelintien-preoceedings-authoriged-by-this--subehapter;--then--the
permits-eertified-£fitingr-or-certificate-of-adjudication-is-subjeet
te--partiat--eaneetiationy--as--previded-by-this-subehapter;-te-the
extent-of-the-16-years-nenuse=

[ ¢o3~--A--permit;-~-certified---£fitingy-~-or---certificate---of
adjudication--or--a--pertion--ef--a--permit;--certified--£ilingr-o¥
eertificate-of~--adjudieation--ig--enempt-~-£frem--cancetiation--under
Subseetion-- ¢a}--of--this--seection--te~--the--exntent--of-the-ewneris

participation-in-the-Censervatien-Reserve-Program-autherised-by-the

023 SHH= 4
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Foed-Beeurity-Acts-Pub-b- ~Ne<~-99-398;--Beeg~--1232~-32365;--99--6tat~
3354,-2569-3534-¢3985%-

[See~-221~ 379~ --COMMEIE5ION-MAY-INITIATE-PROCEEDINGS~ --When-~the
commission--£inds--that--itg--reecords--do--net-shew-preoof-that-seme
portien-ef-the-water-has-been-used-during-the-past-~16--years;--the
eNeeutive-~direetor--may-initiate-preceedingsr-terminated-by-pubiie
hearingé-te-eaneei-the-permitr-eerté£ied-fiiing7-er-eertifieate--ef
adijundieation-in-part-

[feex~-121-3180<~-~NOFICE: --~-FThe--ecommission-shatl-give-netiece-ef
the-hearing-as-previded-by-Seetien-13-175-of-this-code=

[Bees-23- 3183~ --HEARING- --The-commission~-shaii-hoeid-a--hearing
and--shati--give~-the--hoider--of--the-permit;-cereified-£filingr-or
ecertificnte--eof--adjudication--and--other--interested--persens---an
eppertunity--to--be--heard--and--te--present-evidenee-on-any-matteyr
pertinent~-to-the-gquestions-at-issues

[Seex-22-2382-] COMMISSION FINDING; ACTION. (a) At the
conclusion of the hearing, the commission shall cancel the permit,
certified filing, or certificate of adjudication to the extent that
it finds that:

(1) any portion of the water appropriated under the
permit, certified filing, or certificate of adjudication has not
been put to an authorized beneficial use during the five-year
[36-year] period;

(2) the holder has not used reasonable diligence in
applying the wunused portion of the water to an authorized
beneficial use; and

(3) the holder has not been justified in the nonuse or

FOR7023 SHH-D 5
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does not then have a bona fide intention of putting the unused
water to an authorized beneficial use within a reasonable time
after the hearing.

(b) In determining what constitutes a reasonable time as
used in Subsection (a)(3) of this section, the commission shall
give consideration to:

(1) the expenditures made or obligations incurred by
the holder in connection with the permit, certified filing, or
certificate of adjudication;

(2) the purpose to which the water is to be applied;

(3) the priority of the purpose; and

(4) the amount of time usually necessary to put water
to a beneficial use for the same purpose when diiigently developed.

Sec. 11.178 [23-383]. RESERVOIR. If the holder of a permit,
certified filing, or certificate of adjudication has facilities for
the storage of water in a reservoir, the commission may allow him
to retain the impoundment to the extent of the conservation storage
capacity of the reservoir for domestic, 1livestock, or recreation
purposes.

Sec. 11.179 [22-384]. MUNICIPAL OR INDUSTRIAL PERMIT OR

CERTIFICATE OF ADJUDICATION AND CERTIFIED FILING. Regardless of

other provisions of this subchapter, all permits, certified

filings, and certificates of adjudication [Re--pertien--ef---a

eertified--£fiting~-held-by-a~eitty;-tewny;-vitiage;-or-munieipat-water

digerietsy] authorizing the storage and use of water for municipal

or industrial purposes are exempt from cancellation to the extent

that the water supply has-been-developed-and can be expected to be

. .
/
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lbeneficially used within a reasonable time when projectionébased on accepted

2 methods are employed|s-shaii-be-eaneceitited-if-water-has-been-put--te
3 Hge--under--the~certified-£filing-for-munieipalt-purposes-at-any-£ine
4 during-the-10-year-period-immedintety-preceding-the-institutron--of
5 eaneellation~-preceedings].

6 Sec. 11.180 [%2-385]. EFFECT OF INACTION. Failure to
7 initiate cancellation proceedings under this subchapter does not
8 validate or improve the status of any permit, certified filing, or
9 certificate of adjudication in whole or in part.

10 Sec. 11.181 [223-386]. SUBSEQUENT PROCEEDINGS ON SAME WATER
11 RIGHT. Once cancellation proceedings have been initiated against a
12 particular permit, certified filing, or certificate of adjudication
13 and a hearing has been held, further cancellation proceedings shall
14 not be initiated against the same permit, certified filing, or
15 certificate of adjudication within the five-year period immediately
16 following the date of the hearing.

17 [Sections 11.182 {22-387) to 11.200 reserved for expansion]

18 SECTION 2. Chapter 11, Water Code, 1is amended by adding
19 Section 11.0821 to read as follows:

20 Sec. 11.0821. ADMINISTRATIVE PENALTY. (a) If a person
21 violates this chapter or a rule or order adopted or a permit or
22 certificate of adjudication issued under this chapter, the
23 commission may assess a civil penalty against that person as
24 provided by this section.

25 (b) A person who fails to file an annual report, as required

26 by Section 11.031 of this code, is subject to a civil penalty of

27 $50 plus $25 a month for each succeeding full month the report is

R7023 - 7
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delinquent after March 1. The maximum penalty under this

subsection is $200.

(c) A person who violates a provision of this chapter other

than Section 11.031 of this code, or who violates a rule, order, or

provision of a certified filing, permit, or certificate of

adjudication is subject to a civil penalty in an amount not to

exceed $5,000 a day. Each day a violation continues may be

considered a separate violation for purposes of penalty assessment.

(d) In determining the amount of the civil penalty, the

commission shall consider:

(1) the nature, circumstances, extent, duration, and

gravity of the prohibited acts with special emphasis on the

potential impact of the violation on the stream and on the health,

welfare, and safety of the general public, as well as of persons

with a right to use water from the stream;

(2) with respect to the alleged violator:

(A) the history and extent of previous

violations;

(B) the degree of culpability including whether

the violation could have been reasonably avoided;

(C) the demonstrated good faith, including

actions taken by the alleged violator to rectify the cause of the

violation;

(D) any economic benéfit gained through the

violation; and

(E) the amount necessary to deter future

violations; and

78R7023 SHH-D 8
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(3) any other matters that justice may require.

(e) If, after examination of a possible violation and the

facts surrounding that possible violation, the executive director

concludes that a violation has occurred, the executive director may

issue a preliminary report stating the facts on which that

conclusion is based, recommending that a civil penalty under this

section be imposed on the person charged, and recommending the

amount of that proposed penalty. The executive director shall base

the recommended amount of the proposed penalty on the factors

provided by Subsection (d) of this section, and the executive

director shall analvze each factor for the benefit of the

commission.

(f) Not later than the 10th day after the date on which the

preliminary report is issued, the executive director shall give

written notice of the report +to the person charged with the

violation. The notice must include a brief summary of the charges,

a statement of the amount of the civil penalty recommended, and a

statement of the right of the person charged to a hearing on the

occurrence of the violation or the amount of the penalty, or both

the occurrence of the violation and the amount of the penalty.

(g) Not later than the 20th day after the date on which

notice is received, the person charged may give to the commission

written consent to the executive director's report, including the

recommended civil penalty, or may make a written request for a

hearing.

(h) If the person charged with the violation consents to the

civil penalty recommended by the executive director or fails to




O ®© N O O B W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

C.S.H.B. No. 1789

timely respond to the notice, the commission by order shall either

assess that penalty or order a hearing to be held on the findings

and recommendations in the executive director's report. If the

commission assesses the penalty recommended by the report, the

commission shall give written notice to the person charged of its

decision.

(i) If the person charged requests or the commission orders

a hearing, the commission shall call a hearing and give notice of

the hearing. As a result of the hearing, the commission by order

may find that a violation has occurred and may assess a civil

penalty, may find that a violation has occurred but that no penalty

should be assessed, or may find that no violation has occurred.

"All proceedings under this subsection are subject to the

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes). In making any penalty decision,

the commission shall analyze each of the factors provided by

Subsection (d) of this section.

(j) The commission shall give notice of its decision to the

person charged, and if the commission finds that a violation has

occurred and has assessed a civil penalty, the commission shall

give written notice to the person charged of its findings, of the

amount of the penalty, and of his right to judicial review of the

commission's order. If the commission is required to give notice

of a civil penalty under this subsection or Subsection (h) of this

section, the commission shall file notice of its decision in the

Texas Register not later than the 10th day after the date on which

-the decision is adopted.

+FOR7O023—SHH~-D— .10
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(k) Within the 30-day period immediately following the day

on which the commission's order is final, as provided by Section

16(c), Administrative Procedure and Texas Register Act (Article

6252-13a, Vernon's Texas Civil Statutes), the person charged with

the civil penalty:

(1) shall pay the amount of the penalty in full; or

(2) 1if the person seeks judicial review of either the

fact of the violation or the amount of the penalty or of both the

fact of the violation and the amount of the penalty:

(A) shall forward the amount of the penalty to

the commission for placement in an escrow account; or

'(B) instead of payment into an escrow account,

shall post with the commission a supersedeas bond in a form

approved by the commission for the amount of the penalty to be

effective until all judicial review of the order or decision is

final.

(1) If the person charged with the penalty fails to forward

the amount of the civil penalty to or to post the bond with the

commission within the period provided by Subsection (k) of this
section: .

(1) the person has waived all legal rights to judicial

review; and

(2) the commission or the executive director may

forward the matter to the attorney general for enforcement.

(m) Judicial review of the order or decision of the

commission assessing the penalty shall be under the substantial

evidence rule and shall be instituted by filing a petition with a
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district court in Travis County, as provided by Section 19,

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes).

(n) A penalty collected under this section shall be

deposited in the state treasury to the credit of the general

revenue fund.

(o) Notwithstanding any other provision to the contrary, the

commission may compromise, modify, or remit, with or without

condition, any civil penalty imposed under this section.

(p) Payment of an administrative penalty under this section

shall be full and complete satisfaction of the violation for which

the administrative penalty is assessed and shall preclude any other

civil or criminal penalty for the same violation.

SECTION 3. This Act takes effect September 1, 1987.

SECTION 4. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

JOR7O623—SHH~-D—— 12



AMENDMENT NO. BY W

Amend C.S.H.B. No. 1789 on page 6, line 27, by striking

the words "has been developed and'.

MAY 26 1987
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FI:00R AMENDMENT No© BY: W

\

Amend C.S.H.B. 1789 on page 2, lines 2-18 by amending Section
11.173(a) and (b) to read as follows:

z\ \ .

. '\\\_/ //\/ \

N }(a) Except as provided by Subsections [Subseetien] (b) and

i A )
(c) of this section, if [me] part or all of the water authorized

to be appropriated under a permit, certified filing, or
certificate of adjudication has not been put to beneficial use at
any time during the five-year [16-year] period immediately

preceding the cancellation proceedings authorized by this

subchapter, then the appropriation is subject to cancellation to

the extent of nonuse during the five-year period [presumed-te

have-been-wilfuiiy-abandened], and the permit, certified filing,
or certificate of adjudication is subject to cancellation in
whole or in part as provided by this subchapter.

. i
(b) A permit, certified filing, or <certificate of

adjudication is exempt from cancellation under Subsection (a) of
this section to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, ‘Secs. 1231-1236, 99 sStat. 1354, 1509-1514

(1985) or other such State or Federal conservation or farm

programs requiring land diversion and/or irrigation practices.

" ADOPTED V-
/0 \
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HAUSE OF RLFLISLNTiTv.

ENGROSSED
SECOND READING

By Craddick, et al. H.B. No. 1789

A BILL TO BE ENTITLED
AN ACT

relating to the cancellation of water rights permits, certified
filings, and certificates of adjudication; providing an
administrative penalty.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subchapter E, Chapter 11, Water Code, is amended
to read as follows:

SUBCHAPTER E. CANCELLATION OF PERMITS, CERTIFIED FILINGS, AND
CERTIFICATES OF ADJUDICATION FOR NONUSE

Sec. 11.171. DEFINITIONS. As used in this subchapter:

(1) "Other interested person" means any person other
than a record holder who is interested in the permit or certified
filing or any person whose direct interest would be served by the
cancellation of the permit or certified filing in whole or part.

(2) "Certified filing" means a declaration of
appropriation or affidavit that was filed with the State Board of
Water Engineers under the provisions of Section 14, Chapter 171,
General Laws, Acts of the 33rd Legislature, 1913, as amended.

(3) "Certificate of adjudication" means a certificate
issued by the commission under Section 11.323 of this code.

(4) "Permit" means a right issued by the commission to

use water.
Sec. 11.172. GENERAL PRINCIPLE. A permit, certified filing,

or certificate of adjudication is subject to cancellation in whole
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or paft for five [%0] years nonuse as provided by this subchapter.
Sec. 11.173. CANCELLATION IN WHOLE OR IN PART. (a) Except

as provided by Subsections |[Bubseetien] (b) and c of this

section, if [mre] part or all of the water authorized to be
appropriated under a permit, certified filing, or certificate of
adjudication has not been put to beneficial use af any time during
the five-year [36-year] period immediately preceding the
cancellation proceedings authorized by this subchapter, then tﬂe

appropriation 1is subject to cancellation to the extent of nonuse

during the five-year period [presumed--te--have--been--wiifuily
abandened], and the permit, certified filing, or certificate of

adjudication is subject to cancellation in whole or in part as

provided by this subchapter.

(b) A permit, certified filing, or certificate of
adjudication is exempt from cancellation under Subsection (a) of
this section to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514 (1985)

or other such State or Federal conservation or farm programs

requiring land diversion and/or irrigation practices.

(c) Permits and certificates of adjudication that include

conditions for the commencement and completion of construction are

exempt from the requirement of Subsection (a) of this section until

not later than the fifth vear after construction as authorized by

the permit or the certificate of adjudication is complete. This

subsection does not exempt a permit from cancellation under Section

11.146 of this code.
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Sec. 11.174. COMMISSION TO INITIATE PROCEEDINGS. Except as

provided by Subsections (b) and (c¢), Section 11.173, of this code,

- if [When] the commission finds that its records do not show that

all of the [any] water has been beneficially used under a permit,

certified filing, or certificate of adjudication during the past
five [268] years, the executive director may [she::) initiate

proceedings, including a [terminated-by] public hearing, to cancel

the permit, certified filing, or certificate of adjudication in

whole or in part to the extent of the five years nonuse.

Sec. 11.175. NOTICE. (a) At least 30 days before the date
of the hearing, the commission shall send notice of the hearing to
the holder of the permit, certified filing, or certificate of

adjudication being considered for total or partial cancellation.

Notice shall be sent by certified mail, return receipt requested,
to the last address shown by the records of the commission. [Fhe
eemmissien-shati-aise-send-noetice-by--requiar--matt--te--ati--other
heiders----of---permitgs---certified---£+1ings-~-~-certificates---of
adjudicationry-and-ctaims-of-water-rights-pursuant-teo-Seetion-11- 363
ef-this-code-in-the-same-watershed- |

(b) The commission shall also have the notice of the hearing

published at least one time [enee--a--week--for--two-~-conrseeutive

weeks;] at least 30 days before the date of the hearing, in a
newspaper published in each county in which diversion of water from
the source of supply was authorized or proposed to be made and in
each county in which the water was authorized or proposed to be
used, as shown by the records of the commission. If in any such

county no newspaper is published, then the notice may be published
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in a newspaper having general circulation in the county.

Sec. 11.176. HEARING. The commission shall hold a hearing
and shall give the holder of the permit,'certified filing, or
certificate of adjudication and other interested persons an
opportunity to be heard and to present evidence that water has, or
has not, been beneficially used for the purposes authorized by the
permit, certified filing, or certificate of adjudication during the
five-year [20-yea¥] period.

Sec. 11.177. [€oMMISE5ION-FINDINGS+-ACTION-~-At~-the-conetusien
ef--the--hearing--if--the--cemmission--£finds-that-ne-water-has-been
bene£§eiaiiy--used-—fer--autherized--purpeses--during--the--ie-year
peried7-——the---apprepriatien—-és--deemed--te--have-—been—-wiifaiiy
ebandened;-ef-ne-further-force-and-effect--and-the-commission-shati
eaneei—-%he---permit7---eertified---£iiing7---er---eertifieate--—ef
adiudention=

[Beez-32-2378- --CANCEREATION-IN-PARF= -~ (a}--EXeept-as-previded
by--Subsectien--{by--ef--this--seetionrs--~itf--seme-part-of-the-water
ad€heriged-to-be-appropriated-under-a-permitr-certified-£fiting---oF
egertificate--of--adjudication-has-net-been-put-teo-beneficiat-yse-at
eny-time--during--the--10-year--peried--immediatety--preceding--the
eeneetiation--proceedings--authoriged--by-this-subehapters-then-the
permiEy-eertified-£ilingr-or-certificate-of-adjudication-is-subjeet
te-partiai-cancettationr-as-previded-by--this--subehapter---to--the
extent-of-the-16~-years-nenuse-

[¢b}--A---permit,;---certified---£filingy;---or--certificate--of
adiudiention-or--a--pertion--ef--a--permit,;--certified--£fitingr--or

eertificate--of--adjudieation--is--eRempt--from--caneetiatien-undesr
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Subsectien-{a)-of--this--section--to--the--entent--of--the--ownerls
partieitpation-in-the-censervation-Reserve-Program-autherised-by-the
Feed--Beeurity--Aet;--Pub-br-~-Ne--99-198,;-5ees--12331-3236--99-Stat=
3354,-3509-2524-¢39853~

[Bee=-23-278- --COMMIESION-MAY-INITIATE-PROCEEBINGS~ ~-When-the
cemmissien-£inds-that-i1ts-records--do--net--ghow--preef--that--seme
pertion--of--the--water-has-been-used-during-the-past-10-years--the
eHeeutive-director-may-*nitiate-proceedings,;-terminated--by--publie
hearing;--to-canecel-the-permits-certified-£fitlingr-or-certificnte-of
adjvdieation-n-pares

[ee=-23-186---NOFICE~ ~-The-commissien-shali-give--nettee--of
the-hearing-as-proevided-by-Section-11-175-0f-this~-code=

[Beez-23- 3832~ --HEARING- ---FThe-commissieon-shalti-held-a-hearing
and-shaii-give-the-heider--ef--the--permiﬁr--eertified--£iéing7--er
eertifiente---of--ndjudication--and--ether--interested--persens--an
eppertunity-te-pe-heard-and--to--present--evidenee--en--any--matter
pertinent-to-the-questiens-at-rssues

[See--23-382=-] COMMISSION FINDING; ACTION. (a) At the
conclusion of the hearing, the commission shall cancel the permit,
cert;fied filing, or certificate of adjudication to the extent that
it finds that:

(1) any portion of the water appropriated under the
permit, certified filing, or certificate of adjudication has not
been put to an authorized beneficial use during the five-year
[36-year] period;

(2) the holder has not used reasonable diligence in

applying the unused portion of the water to an authorized
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beneficial use; and

(3) the holder has not been justified in the nonuse or
does not then have a bona fide intention of putting the unused
water to an authorized beneficial use within a reasonable time
after the hearing.

(b) In determining what constitutes a reasonable time as
used 1in Subsection (a)(3) of this section, the commission shall
give consideration to:

(1) the expenditures made or obligations incurred by
the holder in connection with the permit, certified filing, or
certificate of adjudication;

(2) the purpose to which the water is to be applied;

(3) the priority of the purpose; and

(4) the amount of time usually necessary to put water
to a beneficial use for the same purpose when diligently developed.

Sec. 11.178 [22-283]. RESERVOIR. If the holder of a permit,
certified filing, or certificate of adjudication has facilities for
the storage of water in a reservoir, the commission may allow him
to retain the impoundment to the extent of the conservation storage
capacity of the reservoir for domestic, livestock, or recreation
purposes.

Sec. 11.179 [32-3284]). MUNICIPAL OR INDUSTRIAL PERMIT CR

CERTIFICATE OF ADJUDICATION AND CERTIFIED FILING. Regardless of

other provisions of this subchapter, all permits, certified

filings, and certificates of adjudication [re--pertien--ef--a

eertified-£iting-hetd-by-a-cityr;-townr-vitiages-or-munieipat--water

distrietsy] authorizing the storage and use of water for municipal
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or industrial purposes are exempt from cancellation to the extent

that the water supply can be expected to be beneficially used

within a reasonable time when projections based on accepted methods

are employed|s-shati-be-ecancetied-if-water--has--been--put-~-to--use

under--the--eertified--£iiing--for--munieipat--purpeses-at-any-time
during-the-10-year-period-immediately-preceding-the-institution--of
eanecetintion-preccedings].

Sec. 11.180 [%2-385)]. EFFECT OF INACTION. Failure to
initiate cancellation proceedings under this subchapter does not
va;idate or improve the status of any permit, certified filing, or
certificate of adjudication in whole or in part.

Sec. 11.181 [2%-386]. SUBSEQUENT PROCEEDINGS ON SAME WATER
RIGHT. Once cancellation proceedings have been initiated against a
particular permit, certified filing, or certificate of adjudication
and a hearing has been held, further cancellation proceedings shall
not be initiated against the same permit, certified filing, or
certificate of adjudication within the five-year period immediately
following the date of the hearing.

[Sections 11.182 [22-287] to 11.200 reserved for expansion]
- SECTION 2. Chapter 11, Water Code, 1is amended by adding
Section 11.0821 to read as follows:

Sec. 11.0821. ADMINISTRATIVE PENALTY. (a) If a person

violates this chapter or a rule or order adopted or a permit or

certificate of adjudication issued under this chapter, the

commission may assess a civil penalty against that person as

provided by this section.

(b) A person who fails to file an annual report, as required
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by Section 11.031 of this code, is subject to a civil penalty of

$50 plus $25 a month for each succeeding full month the report is

delinquent after March 1. The maximum penalty under this

subsection is $200.

(c) A person who violates a provision of this chapter other

than Section 11.031 of this code, or who violates a rule, order, or

provision of a certified filing, permit, or certificate of

adjudication is subject to a civil penalty in an amount not to

exceed $5,000 a day. Each day a wviolation continues may be

considered a separate violation for purposes of penalty assessment.

(d) In determining the amount of the civil penalty, the

commission shall consider:

(1) the nature, circumstances, extent, duration, and

gravity of the prohibited acts with special emphasis on the

potential impact of the violation on the stream and on the health,

welfare, and safety of the general public, as well as of persons

with a right to use water from the stream;

(2) with respect to the alleged violator:

(A) the history and extent of previous

violations;

(B) the degree of culpability including whether

the violation could have been reasonably avoided;

(C) the demonstrated good faith, including

actions taken by the alleged violator to rectify the cause of the

violation;

(D) any economic benefit gained through the

violation; and
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(E) the amount necessary to deter future

violations; and

(3) any other matters that justice may require.

(e) If, after examination of a possible violation and the

facts surrounding that possible violation, the executive director

concludes that a violation has occurred, the executive director may

issue a preliminary report stating the facts on which that

conclusion is based, recommending that a civil penalty under this

section be imposed on the person charged, and recommending the

amount of that proposed penalty. The executive director shall base

the recommended amount of the proposed penalty on the factors

provided by Subsection (d) of this section, and the executive

director shall analyze each factor for the benefit of the

commission.

(f£) Not 1later than the 10th day after the date on which the

preliminary report is issued, the executive director shall give

written notice of the report to the person charged with the

violation. The notice must include a brief summary of the charges,

a statement of the amount of the civil penalty recommended, and a

statement of the right of the person charged to a hearing on the

occurrence of the violation or the amount of the penalty, or both

the occurrence of the violation and the amount of the penalty.

(g) Not later than the 20th day after the date on which

notice is received, the person charged may give to the commission

written consent to the executive director's report, including the

recommended civil penalty, or may make a written request for a

hearing.
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(h) If the person charged with the violation consents to the

civil penalty recommended by the executive director or fails to

timely respond to the notice, the commission by order shall either

assess that penalty or order a hearing to be held on the findings

- and recommendations in the executive director's report. If the

commission assesses the penalty recommended by the report, the

commission shall give written notice to the person charged of its

decision.

(1) If the person charged requests or the commission orders

a hearing, the commission shall call a hearing and give notice of

the hearing. As a result of the hearing, the commission by order

may find that a violation has occurred and may assess a civil

penalty, may find that a violation has occurred but that no penalty

should be assessed, or may find that no violation has occurred.

All proceedings under this subsection are subject to the

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes). In making any penalty decision,

the commission shall analyze each of the factors provided by

Subsection (d) of this section.

(j) The commission shall give notice of its decision to the

person charged, and if the commission finds that a violation has

occurred and has assessed a civil penalty, the commission shall

give written notice to the person charged of its findings, of the

amount of the penalty, and of his right to judicial review of the

commission's order. If the commission is required to give notice

of a civil penalty under this subsection or Subsection (h) of this

section, the commission shall file notice of its decision in the

10
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Texas Register not later than the 10th day after the date on which

the decision is adopted.

(k) Within the 30-day period immediately following the day

on which the commission's order is final, as provided by Section

16(c), Administrative Procedure and Texas Register Act (Article

6252-13a, Vernon's Texas Civil Statutes), the person charged with

the civil penalty:

(1) shall pay the amount of the penalty in full; or

(2) if the person seeks judicial review of either the

fact of the violation or the amount of the penalty or of both the

fact of the violation and the amount of the penalty:

(A) shall forward the amount of the penalty to

the commission for placement in an escrow account; or

(B) instead of payment into an escrow account,

shall post with the commission a supersedeas bond in a form

approved by the commission for the amount of the penalty to be

effective wuntil all judicial review of the order or decision is

final.

(1) 1If the person charged with the penalty fails to forward

the amount of the civil penalty to or to post the bond with the

commission within the period provided by Subsection (k) of this

section:

(1) the person has waived all legal rights to judicial

review; and

(2) the commission or the executive director may

forward the matter to the attorney general for enforcement.

(m) Judicial review of the order or decision of the

11
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commission assessing the penalty shall be under the substantial

evidence rule and shall be instituted by filing a petition with a

district court in Travis County, as provided by Section 19,

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes).

(n) A penalty - collected under this section shall be

deposited in the state treasury to the credit of the general

revenue fund.

(o) Notwithstanding any other provision to the contrary, the

commission may compromise, modify, or remit, with or without

condition, any civil penalty imposed under this section.

(p) Payment of an administrative penalty under this section

shall be full and complete satisfaction of the violation for which

the administrative penalty is assessed and shall preclude any other

civil or criminal penalty for the same violation.

SECTION 3. This Act takes effect September 1, 1987.

SECTION 4. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

12
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By Craddick, et al. H.B. No. 1789

A BILL TO BE ENTITLED
AN ACT

relating to the cancellation of water rights permits, certified
filings, and certificates of adjudication; providing an
administrative penalty.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subchapter E, Chapter 11, Water Code, is amended
to read as follows:

SUBCHAPTER E. CANCELLATION OF PERMITS, CERTIFIED FILINGS, AND
CERTIFICATES OF ADJUDICATION FOR NONUSE

Sec. 11.171. DEFINITIONS. As used in this subchapter:

(1) "Other interested person" means any person other
than a record holder who is interested in the permit or certified
filing or any person whose direct interest would be served by the
cancellation of the permit or certified filing in whole or part.

(2) "Certified filing" means a declaration of
appropriation or affidavit that was filed with the State Board of
Water Engineers under the provisions of Section 14, Chapter 171,
General Laws, Acts of the 33rd Legislature, 1913, as amended.

(3) "Certificate of adjudication" means a certificate
issued by the commission under Section 11.323 of this code.

(4) "Permit" means a right issued by the commission to

use water.
Sec. 11.172. GENERAL PRINCIPLE. A permit, certified filing,

or certificate of adjudication is subject to cancellation in whole
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or part for five [20] years nonuse as provided by this subchapter.
Sec. 11.173. CANCELLATION IN WHOLE OR IN PART. (a) Except

as provided by Subsections |Bubseetion] (b) and c of this

section, if [me] part or all of the water authorized to be
appropriated under a permit, certified filing, or certificate of
adjudication has not been put to beneficial use at any time during
the five-year [26-year] period immediately preceding the
cancellation proceedings authorized by this subchapter, then the

appropriation is subject to cancellation to the extent of nonuse

during the five-year period [presumed--teo--have--been--witfuily

ebandened], and the permit, certified filing, or certificate of

adjudication is subject to cancellation in whole or in part as

provided by this subchapter.

(b) A permit, certified filing, or certificate of
adjudication is exempt from cancellation under Subsection (a) of
this section to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514 (1985)

or other such State or Federal conservation or farm programs

requiring land diversion and/or irrigation practices.

(c) Permits and certificates of adjudication that include

conditions for the commencement and completion of construction are

exempt from the requirement of Subsection (a) of this section until

not later than the fifth year after construction as authorized by

the permit or the certificate of adjudication is complete. This

subsection does not exempt a permit from cancellation under Section

11.146 of this code.
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Sec. 11.174. COMMISSION TO INITIATE PROCEEDINGS. Except as

provided by Subsections (b) and (c¢), Section 11.173, of this code,

if [When| the commission finds that its records do not show that

all of the [any] water has been beneficially used under a permit,

certified filing, or certificate of adjudication during the past
five [38] years, the executive director may [shaii] initiate

proceedings, including a [terminated-by] public hearing, to cancel

the permit, certified filing, or certificate of adjudication in

whole or in part to the extent of the five years nonuse.

Sec. 11.175. NOTICE. (a) At least 30 days before the date
of the hearing, the commission shall send notice of the hearing to
the holder of the permit, certified filing, or certificate of

adjudication being considered for total or partial cancellation.

Notice shall be sent by certified mail, return receipt requested,
to the last address shown by the records of the commission. [Tke
eommissien-shaiit-aise-send-netice-by--requiar--mail--fto--ati--othesr
heiders---—ef---permitsr---eertified-;-fiiing57---eertifieates---ef
adjudieatien7-and-eiaims—eﬁ—water-rights-pursuant-te-Seetien-iie393
ef-thigs-code-in-the-same-watershed- ]

(b) The commission shall also have the notice of the hearing

published at least one time [enee--a--week--for--twe--censeeutive

weeks;] at least 30 days before the date of the hearing, in a
newspaper published in each county in which diversion of water from
the source of supply was authorized or proposed to be made and in
each county in which the water was authorized or proposed to be
used, as shown by the records of the commission. 'If in any such

county no newspaper is published, then the notice may be published
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in a newspaper having general circulation in the county.

Sec. 11.176. HEARING. The commission shall hold a hearing
and shall give the holder of the permit, certified filing, or
certificate of adjudication and other interested persons an
opportunity to be heard and to present evidence that water has, or
has not, been beneficially used for the purposes authorized by the
permit, certified filing, or certificate of adjudication during the
five-year [30-year] period.

Sec. 11.177. [GGMMESSEGN-F&NBENG7-A€?§GN=--At-the-eeneiusien
ef--the--hearing--if--the--commission--£finds-that-ne-water-has-been
benefieiaiiy--used--fer--autherized--purpeses-—during--the-—ie-year
peried:—--the-—-apprepréatien--is-—deemed--te--have--been-—wiifuiiy
abandenedr-ef-ne-further-force-and-effect--and-the-commission-shati
eaneei--the-——permit7--—eertiﬁied——-fiiingT—--er—-;eertifieate—-—ef
adjudieation~

[Beex-23-378~ ~--EANEELBATION-IN-PART= -- {a}--Exeept-as-previded
by—-Subseetien-—fb)--ef--ﬁhis--seetienr--if--seme-par%-ef—the—water
autherized-to-be-apprepriated-under-a-permity-certified-£fitings--or
eertifieate--of--adjudication-has-net-been-put-to-beneficiat-use-at
any-time--during--the--106-year--peried--immediately--preceding--the
eaneeiiatien-—preeeedings--autherized—-by—this-subehaptery—then-the
permitr—eertified~£iiing7—ef-eertifieate—ef-adjudéeatéen-is-subjeet
te-partiai-caneeitntionr-as-proevided-by--this--subehapter---to--the
extent-ef-the-16-years-nenuse

[tPp}--A---permit;---certified---filingr-~-or--certificate--of
adjadieatien-er--a--pertien-—ef--a-—permit7--eerti£ied--fiiing7--er

certifiente--ef--adjudication--is--eHempt--from--caneetiation-under
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Subseetien-(a)-ef--this--seetien--te--the--extent--ef--the--ewnefls
partieépatien-in—the-eenservatien-Reserve-Pregram—autherized—by—the
Feed--Seeurity--Aetr-—PubeBe—-Ne=-99—&987-8ees=-i23i-i2367—99—8tat=
33564;-35069-3534-¢39853-

[Seee—iiel?ge-—GGMMESSEGN-MA¥-ENETEAQE—PRGGEEBENGSe--When-the
eemmissien-finds—that-i%s-feeerds--de-—nei--shew--preef--that--seme
pertien--ef-—the--wa%ef-has—been-used—during-the-past-ie-years7-the
exeeutive-direeter-may-initiate-preeeedings7-terminated--by—-pubiie
hearéngy--te-eaneei-the—permitr-eertified-fiiingy-er-eertifieate-ef
adjdvdieation-in-pare=

[Seee-&ieisew--NGTEGEe--The-eemmissien-shai}-give--netiee--ef
the-hearing-as-previded-by-Seetien-i&ei?S-ef-this-eedee

[Seef-iieieiz——HBAR%NSﬁ---?he-eemmissien-shaii-heid-a-hearing
and-shaii-give-the-heider--ef--the-—permit7--eertified--fiiing7--er
eefti£ieate---e£—-adjudieatien--and-—ether--interested—-persens--an
eppertﬁnity-te-be-heard-and--te—-present-—evidenee--en--any-—matter
pertinent-teo-the-questions-at-issue=

[Bee--23-282-] COMMISSION FINDING; ACTION. (a) At the
conclusion of the hearing, the commission shall cancel the permit,
certified filing, or certificate of adjudication to the extent that
it finds that:

(1) any portion of the water appropriated under the
permit, certified filing, or certificate of adjudication has not
been put to an authorized beneficial use during the five-year
[26-year] period;

(2) the holder has not used reasonable diligence in

applying the unused portion of the water to an authorized
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beneficial use; and

(3) the holder has not been justified in the nonuse or
does not then have a bona fide intention of putting the unused
water to an authorized beneficial use within a reasonable time
after the hearing.

(b) In détermining what constitutes a reasonable time as
used 1in Subsection (a)(3) of this section, the commission shall
give consideration to:

(1) the expenditures made or obligations incurred by
the holder in connection with the permit, certified filing, or
certificate of adjudication;

(2) the purpose to which the water is to be applied;

(3) the priority of the purpose; and

(4) the amount of time usually necessary to put water
to a beneficial use for the same purpose when diligently developed.

Sec. 11.178 {33-2383]. RESERVOIR. If the holder of a permit,
certified filing, or certificate of adjudication has facilities for
the storage of water in a reservoir, the commission may allow him
to retain the impoundment to the extent of the conservation storage
capacity of the reservoir for domestic, livestock, or recreation
purposes.

Sec. 11.179 [%3-384]. MUNICIPAL OR INDUSTRIAL PERMIT OR

CERTIFICATE OF ADJUDICATION AND CERTIFIED FILING. Regardless of

other provisions of this subchapter, all permits, certified

filings, and certificates of adjudication [re--pextien--ef--a

eertifred-£311ing-held-by-a-eity;-townsr-vitiages-or-munteipai--water

dis€riet;] authorizing the storage and use of water for municipal
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or industrial purposes are exempt from cancellation to the extent

that the water supply can be expected to be beneficially used

within a reasonable time when projections based on accepted méthods

are employed|[;-shaii-be-eaneetied-if-water--has--been--put--te--use

undef—-the-—eertified—-fiiing-—fer—-munieipai--purpeses-at-any-time
during-the-16-year-perieod-immediatetly-preceding-the-institution--of
eencetlation-preoceedings].

Sec. 11.180 [22-3885). EFFECT OF INACTION. Failure to
initiate cancellation proceedings under this subchapter does not
validate or improve the status of any permit, certified filing, or
certificate of adjudication in whole or in part.

Sec. 11.181 [23-386]. SUBSEQUENT PROCEEDINGS ON SAME WATER
RIGHT. Once cancellation proceedings have been initiated against a
particular permit, certified filing, or certificate of adjudication
and a hearing has been held, further cancellation proceedings shall
not be initiated against the same permit, certified filing, or
certificate of adjudication within the five-year period immediately
following the date of the hearing.

[Sections 11.182 [%2-387] to 11.200 reserved for expansion]

SECTION 2. Chapter 11, Water . Code, is amended by adding
Section 11.0821 to read as follows:

Sec. 11.0821. ADMINISTRATIVE PENALTY. (a) If a person

violates this chapter or a rule or order adopted or a permit or

certificate of adjudication issued wunder this chapter, the

commission may assess a civil penalty against that person as

provided by this section.

(b) A person who fails to file an annual report, as required




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H.B. No. 1789

by Section 11.031 of this code, is subject to a civil penalty of

$50 plus $25 a month for each succeeding full month the report is

delinguent after March 1. The maximum penalty under this

subsection is $200.

(c) A person who violates a provision of this chapter other

than Section 11.031 of this code, or who violates a rule, order, or

provision of a certified filing, permit, or certificate of

adjudication is subject to a civil penalty in an amount not to

exceed $5,000 a day. Each day a violation continues may be

considered a_ separate violation for purposes of penalty assessment.

(d) In determining the amount of the civil penalty, the

commission shall consider:

(1) the nature, circumstances, extent, duration, and

gravity of the prohibited acts with special emphasis on the

potential impact of the violation on the stream and on the health,

welfare, and safety of the general public, as well as of persons

with a right to use water from the stream;

(2) with respect to the alleged violator:

(A) the history and exXtent of previous

violations;

(B) the degree of culpability including whether

the violation could have been reasonably avoided;

(C) the demonstrated good faith, including

actions taken by the alleged violator to rectify the cause of the

violation;

(D) any economic benefit gained through the-

violation; and
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(E) the amount necessary to deter future

violations; and

(3) any other matters that justice may require.

(e) If, after examination of a possible violation and the

facts surrounding that possible violation, the executive director

concludes that a violation has occurred, the executive director may

issue a preliminary report stating the facts on which that

conclusion is based, recommending that a civil penalty under this

section be imposed on the person charged, and recommending the

amount of that proposed penalty. The executive director shall base

" the recommended amount of the proposed penalty on the factors

provided by Subsection (d) of this section, and the executive

director shall analyze each factor for the benefit of the

commission.

(f) Not later than the 10th day after the date on which the

preliminary report is issued, the executive director shall give

written notice of the report to the person charged with the

violation. The notice must include a brief summary of the charges,

a _statement of the amount of the civil penalty recommended, and a

statement of the right of the person charged to a hearing on the

occurrence of the violation or the amount of the penalty, or both

the occurrence of the violation and the amount of the penalty.

(g9) Not later than the 20th day after the date on which

notice is received, the person charged may give to the commission

written consent to the executive director's report, including the

recommended civil penalty, or may make a written request for a

hearing.
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(h) 1If the person charged with the violation consents to the

civil penalty recommended by the executive director or fails to

timely respond to the notice, the commission by order shall either

assess that penalty or order a hearing to be held on the findings

and recommendations in the executive director's report. If the

commission assesses the penalty recommended by the report, the

commission shall give written notice to the person charged of its

decision.

(i) If the person charged requests or the commission orders

a hearing, the commission shall call a hearing and give notice of

the hearing. As a result of the hearing, the commission by order

may find that a violation has occurred and may assess a civil

penalty, may find that a violation has occurred but that no penalty

should be assessed, or may find that no violation has occurred.

All proceedings under this subsection are subject to the

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes). In making any penalty decision,

the commission shall analyze each of the factors provided by

Subsection (d) of this section.

(j) The commission shall give notice of its decision to the

person charged, and if the commission finds that a violation has

occurred and has assessed a civil penalty, the commission shall

give written notice to the person charged of its findings, of the

amount of the penalty, and of his right to judicial review of the

commission's order. If the commission is required to give notice

of a civil penalty under this subsection or Subsection (h) of this

section, the commission shall file notice of its decision in the

10
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Texas Register not later than the 10th day after the date on which

the decision is adopted.

(k) Within the 30-day period immediately following the day

on which the commission's order is final, as provided by Section

16(c), Administrative Procedure and Texas Registef Act (Article

6252-13a, Vernon's Texas Civil Statutes), the person charged with

the civil penalty:

(1) shall pay the amount of the penalty in full; or

(2) if the person seeks judicial review of either the

fact of the violation or the amount of the penalty or of both the

fact of the violation and the amount of the penalty:

(A) shall forward the amount of the penalty to

the commission for placement in an escrow account; or

(B) instead of payment into an escrow account,

shall post with the commission a supersedeas bond in a form

approved by the commission for the amount of the penalty to be

effective until all judicial review of the order or decision is

final.

(1) 1If the person charged with the penalty fails to forward

the amount of the <civil penalty to or to post the bond with the

commission within the period provided by Subsection (k) of this

section:

(1) the person has waived all legal rights to judicial

review; and

(2) the commission or the executive director may

forward the matter to the attorney general for enforcement.

(m) Judicial review of the order or decision of the

11
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commission assessing the penalty shall be under the substantial

evidence rule and shall be instituted by filing a petition with a

district court in Travis County, as provided by Section 19,

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes).

(n) A penalty collected under this section shall be

deposited in the state treasury to the credit of the general

revenue fund.

(o) Notwithstanding any other provision to the contrary, the

commission may compromise, modify, or remit, with or without

condition, any civil penalty imposed under this section.

(p) Payment of an administrative penalty under this section

shall be full and complete satisfaction of the violation for which

the administrative penalty is assessed and shall preclude any other

civil or criminal penalty for the same violation.

SECTION 3. This Act takes effect September 1, 1987.

SECTION 4. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

12




. LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE g
March 31, 1987

TO: Honorable Terral Smith, Chair In Re: House Bill No. 1789
Committee on Natural Resources By: Craddick, Harris
House of Representatives
Austin, Texas

FROM: Jim Oliver, Director
In response to your request for a Fiscal Note on House Bill No. 1789 (relating
to the cancellation of water rights permits, certified filings, and certificates
of adjudication) this office has determined the following:

No fiscal implication to the State or units of local government is
anticipated.

Source: Water Commission;
LBB Staff: JO, HES, JWH, JG, LV

70FHB1789 : R1
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